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On January 14, 2003, SBC Communications Inc.: Nevada Bell Telephone Company, and 
Southwestern Bell Communications Services, Inc. d/b/a Nevada Bell Long Distance (Nevada 
Bell) tiled an application for authorization to provide in-region. interLATA service in the State of 
Nevada. pursuant to section 271 of the Communications Act of 1934, as amended (the Act), 47 
U.S.C. $ 271. Pursuant to section 271 of the Act, an applicant must demonstrate compliance 
with section 271 on a state-by-state basis. 

This Public Notice establishes certain procedural requirements relating to consideration 
of Nevada Bell's application. The Commission, in a prior Public Notice, adopted general 
procedural requirements that apply to the processing of this and all other applications for 
authorization under section 271 of the Act.' A copy of this earlier Public Notice is attached 
hereto. Also attached is a protective order adopted today. .4pplicurion gf SBC Communications 
Inc.. Pursuunl to Seciion 271 of rhe Telecomrnunicaiions ,4c/ of 1996 io Provide In-Region, 
ln/erLATA Services in Nevada. Protective Order, DA 03-93 (WCB rel. .Ianuary 14, 2003), that 
establishes the conditions under wliich access will be made available to confidential documents 
submitted in this proceeding by Nevada Bell or any other party. 

Conrrnerrfs By frtferested Third Pnrties. Comments by interested third parties in support of or in 
opposition to Nevada's application must be filed on or before February 4, 2003, and must be 
filed in conformance with the procedures set forth i n  the attached March 23, 2001 Public Notice. 

1 See Lodoted Filing Reqirrremenr.r Jor Bell Operarnq Conrplmnj, Applicarions Under Scoion 27 /  oJthe 
C i ~ ~ ~ r ~ ~ ~ , ~ ~ ~ i c n , i o ~ u  A i r ,  Public Notice, 16 FCC Rcd 20, 948 (200 I) (March 23, 2001 Public Notice). 



As in prior section 271 application proceedings, comments may not exceed 100 pages.’ 

An original and four copies of all comments must be filed with the Commission 
Secretary, Marlene H. Dortch, 445 12Ih Street. SW, CY-B402. Washington D.C. 20554. In 
addition, fifteen copies of each comment must be delivered to Janice Myles. Wireline 
Competition Bureau, 445 1 2 I h  Street SW, Room 5-C327, Washington, D.C.: 20554 and one copy 
to Qualex International, Portals 11, 445 12* Street SW, Room CY-B402, Washington D.C., 
20554. Comments may be filed using the Commission’s Electronic Comment Filing System 
(ECFS) or by filing paper copies. Comments filed through the ECFS can be sent as an electronic 
f i l e  via the Internet to <httl)://*ww.fcc.gov/e-file/ecfs.html>. In completing the transmittal 
screen: commenters should include their full name, postal mailing address, and the applicable 
docket of this proceeding. Only one copy of an electronic submission must be filed. Parties may 
also submit an electronic comment by Internet e-mail. To get filing instructions for e-mail 
comments, commenters should send an email to ecfs@,fcc.eov, and should include the following 
words in the body of the message, “get form <your e-mail address>.” A sample form and 
directions will be sent in reply. 

Parties that choose to file by paper must  file an original and four copies o f  each, and are 
hereby notified that effective December 18. 200 I .  the Commission’s contractor: Vistronix, Inc., 
will receive hand-delivered or messenger-delivered paper filings for the Commission’s Secretary 
at a new location i n  downtown Washington. D.C. The address is 236 Massachusetts Avenue, 
NE, Suite 110, Washington, D.C. 20002. The filing hours at this location will be 8:OO a.m. to 
7:OO p.m. AI1 hand deliveries must be held together with rubber bands or fasteners. Any 
envelopes must be disposed of before entering the building. This facility is the only location 
where hand-delivered or messenger-delivered paper filings for the Commission’s Secretary will 
be accepted. Accordingly, the Commission will no longer accept these filings at 9300 East 
Hampton Drive, Capitol Heights, MD 20743. In addition. this is a reminder that, effective 
October 18. 2001, the Commission discontinued receiving hand-delivered or messenger- 
delivered filings for the Secretary at its headquarters location at 445 12Ih Street. SW, 
Washington, D.C. 20554. 

Other messenger-delivered documents. including documents sent by overnight mail (other 
than United States Postal Service (USPS) Express Mail and Priority Mail), must be addressed to 
9300 East Hampton Drive, Capitol Heights. MD 20743. This location will be open 8:00 a.m. to 
5:30 p.m. The USPS first-class mail. Express Mail. and Priority Mail should continue to be 
addressed to the Commission’s headquarters at 445 12th Street, SW, Washington, D.C. 20554. 
The USPS mail addressed to the Commission‘s headquarters actually goes to our Capitol Heights 
facility for screening prior to delivery at the Commission. 

’ Panies anticipating that they may require addiiional pages for comments or reply comments are asked to contact 
Tracey Wilson at (202)418-1394 as soon as possible. 
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Avenue, NE, Suite 110. 
Washington, D.C. 20002 (8:OO to 7:00 p.m. 
9300 East Harnpton Drive, 
Capitol Heights. MD 20743 
(8:OO a.m. IO 5:30 p.m.) 

445 l.Yh Street, sw 
Washington. D.C. 20554 

Filings and comments are available for public inspection and copying during regular 
business hours at the FCC Reference Information Center. Portals 11, 445 12th Street. SW, Room 
CY-A257, Washington, DC, 20554. They may also he purchased from the Commission’s 
duplicating contractor, Qualex International. Portals 11, 435 12th Street, SW, Room CY-B402, 
Washington, DC, 20554, telephone (202) 863-2893, facsimile (202) 863-2898, or via e-mail 
qualeuintL2aol.com. Parties are also requested to send a courtesy copy of their comments 
via email to: twilson@fcc.rov; parluk6fcc.qov: cbo1le~puc.state.nv.u~; and 
brianne.kucerikiii;usdoj.qov. 

Stale Commissions and Depnrfment of Justice Wriffen Consulfations. The Nevada Public 
Utilities Commission (Nevada Commission) must file any written consultation on or before 
February 4, 2003.’ Any written consultation by the U.S. Department of Justice, which by the 
Act’s express terms must become part of the Commission’s record, must he filed on or before 
Februav 21,2003. Because the state conimission and the Department of Justice are given roles 
by statute in a section 271 proceeding, copies of all pleadings, including comments, replies and 
cxpurres, should be filed with those parties.’ 

Replies. All participants i n  the proceeding - the applicant, interested third parties, the State 
Commissions. and the Department of Justice - may file a reply to any comment filed by any 
other participant on or before February 26, 2003. Reply comments may not exceed 50 pages, 
unless parties request additional pages to address specific circumstances. as described above. An 
original and four copies of all reply comments must be tiled with Commission Secretary, 

W e  have asked the Nevada Commission to file written consultations on the same day  as interested parties i 

tile comments.  

Please forward copies to rhe attention of. ( I)  Charles Bolle, Nevada Public Utilities Commission, I I 50  E 
William Street. Carson City, Nevada 89701-1309, email: cbolleiii‘puc.srate.nv.us (2) Brianne Kucerih, U.S. 
Department of Justice. Antitrust Division. Telecommunicarions and Medla Enforcement, 1401 H Street, N.W., 
Suite 8000, Washingron, DC 20530, email: b r i anne .kuce r i l ~~usdo i . ov .  
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Marlene H. Dortch, 445 12Ih Street, S.W., TW-B402, Washington D.C. 20554. In addition. 
fifteen copies of each reply comment must be delivered to Janice Myles, Wireline Competition 
Bureau, 445 121h Street, S.W., Room 5-C327. Washington. D.C.. 20554; and one copy must be 
sent to Qualex International. Portals 11, 445 12Ih Street. S.W., Room CY-B402, Washinzton D.C.. 
20554. As noted previously, hand-delivered or messenger-delivered filings will be accepted on ly  
at 236 Massachusetts Avenue, NE, Suite 110, Washington, DC 20002. Parties are requested to 
send a courtesy copy of their replies via email to: rwilsonmfcc.gov: parluhmfcc.nov: 
cholle~puc.state.nv.usl and brianne.kucerik~usdoi.oo\. .  

Treafment of Confidenfialfnformation. To the extent a submission by any party (includins the 
applicant. the Department of Justice: the Nevada Commission. or any commenter) includes 
confidential information or comments on confidential information that another participant has 
submitted, the party must file with the Office of the Secretary: (a) one copy of only the 
portion(s) of the submission that contain confidential information or comment on confiden~ial 
information that another participant has submitted. exclusive of the remainder of the submission: 
and (b) one original and two copies of the entire confidential submission in redacted form. Each 
of the submissions described in items (a) and (b) must be accompanied by a cover letter. The 
submission described in item (a) and accompanying cover letter should be stamped 
“Confidential-Not for Public Inspection.” The original and two copies of the redacted 
submission described in item (b) and their accompanying cover letters should be stamped 
“Redacted-For Public Inspection.” The cover letters accompanying both sets of submissions 
set forth i n  items (a) and (b) above should state that the party is filing a confidential portion of 
the submission and a redacted version of the entire submission. Other than bearing different 
stamps (i.e.. “Confidential-Not for Public Inspection“ or “Redacted-For Public Inspection”), 
the (a) and (b) cover letters should be identical. The submissions should be sent to Marlene H. 
Dortch. Secretary, 445 12Ih Street. S.W., Room TW-B204. Washington, D.C. 20554. Hand- 
delivered or messenger-delivered filings will be accepted only at 236 Massachusetts Avenue, NE, 
Suite 110. Washington, DC 20002. Each redacted filing must also be submitted on a read-only 
CD-ROM’ formatted in Word 97 or Excel 97 format, as applicable. One set of the confidential 
and redacted submissions should also be delivered to Tracey Wilson, Competition Policy 
Division, Wireline Competition Bureau, Federal Communications Commission, 415 1 2 I h  Street, 
S.W., Room 5-C437, Washington. DC 20554. 

I 

All questions relating to access to confidential information submitted by Nevada Bell 
should be directed to Laura Brennan, Kellogg, Huber. Hansen, Todd & Evans, 161 5 M Street: 
N.W., Suite 400, Washington. DC 20036-3209. Fax (202) 326-7999, Telephone (202) 326- 
7900. 

Availability of Information. A wide range of information relating to Nevada Bell’s section 271 
application for Nevada may be retrieved from the Commission’s World Wide Website at 

Iff i l ing on a CD-ROM is nor possible, applicanrs may f i l e  on a 3.5 inch computer diskette. 
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http://www.fcc.eov.6 Specific information, such as comments and ex parre submissions, may be 
obtained from the ECFS, which is accessible through the Commission’s website. This 
application will be available for public inspection during regular business hours in the Reference 
Information Center of the Federal Communications Commission. Room CY-A257, 445 1 2’h 
Street, S.W., Washington, DC, 20554. Paper copies of the joint application, and the record 
generated in response thereto. may be obtained from the Commission’s copy contractor. 

Ex Parte Rules: Permit-but-Disclose Proceediirg. Because of the broad policy issues involved, 
sccrion 271 application proceedings initially are classified as permit-but-disclose proceedings.’ 
Accordingly, ex parre presentations will be permitted, provided they are disclosed in 
conformance with the Commission’s ex parte rules.8 Because of the 90-day statutory timeframe 
for decision, the Commission strongly encourages parties to set forth their views 
comprehensively in the formal filings specified above ( e .g . ,  written consultations, oppositions, 
supporting comments, etc.) and not to rely on subsequent EX parte presentations. In any event. 
parties may file no more than a total of 20 pages of written ex parre submissions. This 20-page 
limit does not include: ( I )  written e-rparre submissions made solely to disclose an oral expnrte 
contact; (2) written material submitted at the time of an oral presentation to Commission staff 
that provides a brief outline of the presentation; ( 3 )  written material filed in response to direct 
requests from Commission staff; or (4) written factual exhibits. Exparte submissions in excess 
of the 20-page limit will not be considered part of the record of this proceeding. In light of the 
statutory deadline for decision, parties are hereby requested to provide courtesy copies of any ex 
purle presentations made to any member of the Commission to Tracey Wilson, Competition 
Policy Division, Wireline Competition Bureau. Federal Communications Commission, 445 12Ih 
Street. S.W., Room 5-C437, Washington D.C. 20554. Parties are also requested to send a 
courtesy copy of ex parte submissions via email to: twilson@fcc.aov; parluk@fcc.eov; 
cbol le~pt ic.srate. i iv . i is ;  and brianiie.kuceriknusdoi.eov. 

For purposes of this proceeding, oral ex purte presentations from the Department of 
Justicc or the Nevada Commission are deemed to be exempt KX parre presentations.’ To the 
extent that the Commission obtains through such oral ex parfe presentations new factual 

The rules relating 10 public information and the inspection ofrecords are set forth a! sections 0.441 
throuzh 0.470 ofthe Commission’s Rules. 47  C.F.R. 5 5  0.441-0.470. 

See 47 C.F.R. 5 I .  I206(a)( I :) (added by 64 FR 68946, 68946 (1999) (effective Jan. I O ,  2000)); e g . ,  
Comments Requested on Application by Bell Atlantic for Authorization under Section 271 o f  the Communications 
Act to Provide In-Region. InrerLATA Service in the State of New York (CC Docket No. 99-293). Public Notice, 
D.4 99-2014, 1999 WL 770903 (CCB rel.  Sept. 39, 1999). 

6 

Kellogg, Huber, Hansen, Todd & Evans, shall be addressed to: Laura Brennan. 16 15 M Street. N.W., Suite 400, 
See47 C.F.R. $ 8  1.1202, 1.1206(b). Copies ofex parre submissions delivered to Nevada Bell’s counsel, 

Washington, DC 20036-3209, Fax (202) ;?6-7999. Telephone (202) 326-7900, 

i t s  staff retain the discretion to modify the applicable erparre rules by order, letter, or public notice.”); ;d, 
1204(aj(6), as amended by 64 FR 68946, 68946 (1999) (effective Jan. I O ,  2000). 

9 See ~ d .  5 I .  I200(a) (“Where the public interest so requires in a particular proceeding, the Commission and 
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information on which the Commission may rely in its decision-making process. the party 
submitting the information - either the Department of Justice or the state commission- shall 
prepare a summary for inclusion in the record in accordance with Commission rules, unless such 
a summary is being prepared by Commission staff." We also waive any page limits for witten 
expcrrre submissions by the Department of Justice or the state commission. 

Notwithstanding the above, the Commission may, by subsequent public notice, prohibit 
all presentations to its decision-making personnel regarding the application during a seven-day 
period preceding the anticipated release date of the Commission's Order regarding the joint 
application. 

Ex Parte Meeting Schedule. The Wireline Competition Bureau staff will be available for 
meetings on January 29,2003 through February 3,2003; and February 24-25,2003, in case 
interested parties wish to discuss any issues that they intend to raise in comments or reply 
comments, as applicable, in support of, or in opposition to. Pacific's application. The purpose of 
these meetings is to give interested parties an opportunity to inform Bureau staff of such issues 
prior to filing their written comments or reply comments. The Bureau encourages interested 
parties to make joint presentations of common concerns to the extent feasible. Parties who wish 
to schedule meetings with the Bureau should call Tracey Wilson, Competition Policy Division, 
Wireline Competition Bureau at (202) 418-1394. Aside from the meetings listed above, exparte 
meetings rclated to this proceeding will occur only at the request of Bureau staff. 

l l  

See {d 4 I. I ?06(a). 

Sed id @ 1.1200; 1.1203. 

I" 
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Calendar 

Ex Parte Meetings related to Comments: January 29,2003 through February 3, 
2003; and February 24-25,2003 

Comments Due: February 4,2003 

State Commission Comments Due: February 4,2003 

U.S. Department of Justice Evaluation Due: February 21,2003 

Ex Parte Meetings related to Reply Comments: February 24-25,2003 

Reply Comments Due: February 26,2003 

Statutory Deadline: April 14,2003 

By the Wireline Competition Bureau. 

News Media Contact: Michael Balmoris -- (202) 41 8- 1500 
Wireline Competition Bureau Contact: Pamela Arluk -- (202) 418-1471 
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M a r c h  23.2001 

UPDATED FILING REQUIREMENTS FOR BELL OPERATING C O M P A N Y  APPL ICATIONS 
UNDER S E C T I O N  271 OF THE C O M M U N I C A T I O N S  A C T  

This Public Notice updates h e  general procedural requirements that apply to the Commission’s 
processing ofapplications by Bell Operating Companies (BOCs) for authorization to provide in-region, 
interLATA service pursuant to section 27 I of the Comtniiilications Act o f  1934, as amended (the Act).’ 
In prior Public Notices, the Commission has set forth procedural requirements and policies relating to the 
processing of  such BOC applications.’ This Public Notice inakes further minor revisions to the 
procedural requirements set fonh in those earlier Public Notices. In  addition, in the interests o f  clarity 
and for the convenience of patties. this Public Notice restates the previously-adopted procedural 
requirements and policies, and thereby serves as a single, current reference for the procedural 
requirements and policies relating to the Commission’s processing of  section 271 applications. 

A. Applicat ion Filine Requirements 

Under section 271. the a Bell Operating Company may ti le an applicatioii with the Commission seeking 
authorization to provide interLATA services originating in any in-region state or states. B y  “application,” 
the Commission means: (1) a stand-alone document entitled “Brief in Support of Application by [Bell 
company name] for Provision o f  In-Region, InterLATA Services in [name o f  stale(s)]”; and (2) any 
supporting documentation. The content of both parts o f  the application is  addressed later in this Public 
Notice . 

Under the revised procedures dcscribed in this Public Notice, applicants inust f i le each section 271 
application with the Commission as follows: 

(I) Applicants must t i l e  an original and one copy of each section 271 application 
with the Office o f the  Secretary at  the Federal Communications Commission in 

47 U.S.C. 5 271. 
See Updared Filing Requirenient.~/ior Bell Operaring Compuny Applicarions Under Secrion 271 ofthe 

~’ummiinicu/iun.s ACJ, DA 99-1994, Public Notice, 14 FCC Rcd 16128 (1999) (September 28, 1999 Public Nolice). 
The Septemhrr 28. 1999 Public Notice revised and superseded the procedures and policies for section 271 
applicalions that were set forth in prior Public Notices. .Sea Revised Proceduresfor Bell Operating Compuny 
Applicur/on.~ Under Seclion 271 VJrhe (‘omnivnicurioiis A o ,  FCC 97-330, Public Notice, 12 FCC Rcd I8590 
( I997), Procedurc.\for Bell Operating Conipuny Appl~calions Under N e w  Seclion 271 oJrhe Communications Acr, 
FCC 96-469, Public Notice, I I FCC Rcd 19708 (1996). See uOo Bell Operaring Companies Given Oprion ofFiling 
C‘ertui/i Documentx on (’D-ROM in Seoion 271 Applications, DA 98-1354, Public Notice, 13 FCC Rcd 12791 
( I  998). 

I 
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paper f o r m  The applicant inust also submit the applicatioii on a CD-ROM3 in 
read-only format, as described iii paragraph (3) below, to the Office o f  tlie 
Secretary Thc original, the copy and the CD-ROM in read-only format should 
be sent to Magalie Roman Salas, Secretary, Office o f  the Secretary, Federal 
Communications Commission, 445 12th Street, S.W., Room TW-B204, 
Washington, D.C. 20554. 

An applicant must also submit twelve (12) copies of the section 271 application 
to Janice Myles, Policy and Program Planning Division, Common Carrier 
Bureau. Federal Communications Commission, 445 12th Street, S.W., Room 5- 
C327, Washington, D.C. 20554. Copiesfor the Common Carrier Bureau may be 
tiled in part paper and part read-only CD-ROM format, as described iii paragraph 
(3) below. 

Subject to the terms or paragraphs (I) and (2) above, an applicant i s  permitted to 
f i le the Common Carrier Bureau’s copies exclusively on CD-ROM in read-only 
forniat except the following: (a) Applicant‘s Brief in Support; (b) any affidavits; 
(c) any exhibits referenced by and attached directly to such affidavits; (d) the 
statement o f  generally available terms (SCAT) o f  interconnection under section 
252 and any amendmetits thereto; aiid (e) any performance data the applicant 
submits to denionstrate compliance with section 271. The documents referenced 
in items (a) through (e) must be tiled in paper form. A l l  other documents, 
including operations support systems (OSS) guides and manuals that a BOC 
provides to competitive local exchange carriers aiid records from state 
proceedings for \vhicIi the BOC is filing its application that do not f a l l  within 
items (a)-(e) above, inay be filed on CD-ROM subject to the terms o f  paragraphs 
( I )  and (2) above. An applicant nonetheless should be prepared to provide a 
paper copy o f  any document submitted in electronic form within approximately 
24 ho lm  of  any request from the Coininon Carrier Bureau. 

Any CD-ROM in  read-only format submitted to tlie Commission should be 
formatted in Word 97, Excel 97, PowerPoiiit, PDF, or TIF format, or such other 
format as may be approved by the Common Carrier Bureau. For each set o f  CD- 
ROM(s) submitted, the applicant must also suhlnit in paper form a detailed index 
identifying the title, dare, location of, and subjects covered by each supporting 
document submitted in CD-ROM format. This index may he combined with tlie 
table o f  appendices submitted as part o fan  applicant’s Brief in Support, and 
should specify t l ie location ora l ly  documentation, whether submitted on CD- 
ROM or paper form. 

To the extent that the application. or a comment or reply submission by any 
party, includes confideiitial informatioii or comments on confidential information 
that another participant has submitted, the party must submit the following 
versions o f  the relevant document ( i . ~ . ,  the brief, affidavit or other attachment): 

( 2 )  

(:) 

(4) 

4 

3 

3 
I f f i l ing on CD-ROM is not possible. applicants may file on a 2.5  inch computer diskette. 
The procedures governing the filing o f  confidential material in an e.r purie submission i s  covered in Section G, 

bclow. 
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(i) A redacted version, stamped “Redacted--For Public Inspection” on i t s  cover 
page and on pages containing redacted material, and clearly indicating the 
redacted areas on the relevant pages. A n  original plus one copy o f the  redacted 
version must be submitted (along with the rest of the application, comment or 
reply) to tlie Oftlce of the Secretary i n  paper form, and twelve (I 2) copies must 
be provided to Janice Myles, Policy and Program Planning Division, at the 
address listed above in paragraph (2). The redacted f i l ing also must be submitted 
011 CD-ROM (or 3.5 inch diskette) in read-only format. Copies of submissions 
containing redacted inaterial must also be submitted to the Department o f  Justice 
and state commissions, consistent with the general procedures outlined in this 
Section A (governing applications) and in Section D (governing comments and 
rep I ies). 

( i i )  A confidential version. stamped “Confidential~Subject to Protective Order,” 
consisting only o f  the pages containing confidential information. The 
confidential versioii inust be submitted with a cover letter that identifies clearly 
the page(s) or portion(s) o f  the submissioii that contain redacted material, and 
lists tlie name, address, and phone number o f  the person who w i l l  address 
inquiries regarding acccss to the confidential information by other participants in 
the proceeding (subjcct to the terms o f  any applicable protective order). One 
copy of thc cover letter and confidential submission should be delivered in 
person to the Office o f  the Secretary, 445 12th Street, S.W., Room TW-B-204, to 
Magalie Roman Salas, Secretary; or, in her absence, to Will iam F. Caton, Deputy 
Secretary. 111 addition, the party should deliver two copies o f  the cover letter and 
confidential material (or as many copies of the material as otherwise requested by 
the recipients) to the Common Carrier Bureau staff member and Depanment o f  
Justice contact identified in the Init ial Public Notice as the designated recipients 
o f  Confidential material. 

-rile applicant must also submit a completely paper copy of the application simultaneously to: (a) the 
Department of Justice c/o Donald J. Russell, Telecommunications Task Force, Antitrust Division, Suite 
8000, 1401 H Street, N.W., Washington, D.C. 20530; (b) the relevant state regulatory commission(s); and 
(c) the Commission’s copy contractor, International Transcription Service, Inc. (ITS), 445 Twelfth Street, 
S.W., CY-B402, Washington, D.C. 20554. tel. 2021857-3800. 

Applications wi l l  be available for public inspection during regular business hours in the Reference 
Information Center o f  the Federal Communications Commission. Room CY-A257, 445 12th Street, S.W., 
Washington, D.C. 20554. We also require the applicant to post application materials and all of i ts 
subsequent submissions (e . ,q ,  reply comments and exppar/e filings), within 24 hours o f  submission, on i t s  
own Internet home page and to indicate tlie applicable U R L  where the materials are located in its Brief in 
Support. This U R L  wi l l  also be accessible through a linkon the Commission’s Internet home page at 
- I1 t tp: i/\VM.\V. fcc . yov . 

B. Preliminary Matters 

‘Thc Commission expects that a section 27 I application, as originally filed, w i l l  include a l l  o f the  factual 
cvidence 011 which the applicant would liave the Coinmissioii rely in making i ts findings. In  order to meet 
its burden of proof, the applicant may submit new evidence after filing solely to rebut arguments made or 
facts submitted by other commenters. Such new evidence may cover only the period placed in dispute by 
colnmentcrs, and thus should not relate to performance after the filing ofcomments by third parties ( i . e , ,  
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generally the 20th day o f  the proceeding).’ It generally w i l l  not be appropriate for an applicant to make 
any part o f  i l s  initial priniuJucie showing for tlic first time in reply comments or in expurtr submissions, 
although there may be limited exceptions to this rule. 
highly disruptive to our processes to have a record that is constantly evolving. 

All  factual assertions made by an applicant, or any colnmenter, must be supported by credible evidence, 
or they may not be entitled to any weight. Such factual assertions, as well as expert testimony, submitted 
by any party must also be supported by an affidavit or verified statement o f  a person or persons with 
personal knowledge thereof. 

Applicants and participants in section 271 proceedings also have an obligation to present their position in 
a clear and concise manner. In  the section 271 proceedings conducted so far, the applications - as well as 
some o f  thc subscquent responsive filings ~ lhave been voluminoiis. In addition, certain parties have 
includcd substantive arguments in affidavits or other supporting materials only, and not in their legal 
briefs. As a result, in  some cases, we have found it burdensome and time-consuming to determine the 
positions o f  parties. Because o f  the shortness of the 90-day review period, we believe that it i s  necessary 
to make the section 27 I review process as efficient as possible, consistent with the requirements o f  the 
statute. We therefore require applicants and commenting parties to make a l l  substantive legal and policy 
arguinents in a legal brief(i.e., the Applicant’s Brief in Support; comments in opposition or support; reply 
comments; e.rpur/e filings). The Commission retains tlie authority to strike, or to decline to consider, 
substantive arguments that appear only in affidavits or other supporting documentation.’ To facilitate the 
Cominission’s review, we urge applicants and participants to include within each submission a table of 
contents that identifies clearly each particular checklist item number, or other requirement identified in 
the statute, 10  which their f i l ing pertains. as well as the page number where the discussion o f  that item, or 
requirement. begins. 

We rccogtrirc that the question of  whether an applicant has satistied the requirements o f  section 271 
raises iiumerous complex and fact-intensive issues. Nonetheless, given the limited period in which the 
agency has to revie\v such applications, we liave established page limits for the Applicant’s Br ie f  in 
Support and for third party comments and replies. Despite these page limits, we expect that applicants 
and other participants in section 27 I proceedings w i l l  continue to provide expert testimony in support o f  
tlie positions articulated in their briefs, to clarify detailed factual issues, and, through the use o f  affidavits 
and other supporting documentation, to support f i i l ly the factual and legal assertions made i n  their legal 
briefs. 

We emphasize that, as a general inatter, it i s  

See .4pp/icarion by Bell Arlanric ,hew York/or Aurhori:arion Under Seerion 271 oflhe Commirnicorrons Acl To 
Provide In-ReRion, InierLATA Service in rlie Stare qf New York, CC Docket No. 99-295, Memorandum Opinion and 
Order. I 5  FCC Rcd 3953, 3968-69, paras. 34-37 ( 1999) (Bell Arlanlic New York Order): Appliculion ofAmerirech 
Michigan Pzrrsuonr lo Secrion 271 ofrhc Communicorions Acr of 1934. U.Y amended, To Provide In-Region. 
InrerLATA S2rvice.r ~n Michigan, CC Docket No. 97-1 37, Memorandum Opinion and Order, 12 FCC Rcd 20543, at 
para. 5 I (1997) (Amcrilech Michigan Order). 
‘See Drll Ailrinric New York Order, I 5  FCC Rcd at 3968, para. 35; Joinr Applicarion by SBC Communicarions Inc.. 
Solrrhivesrern Bell Telephone Conrpuny. And Sou/lnue.~rern Bell Communicalion.5 Services, Inc. db/u Sourhwesrern 
Brll Long Disianrejor Provision of In-Region, InrerLATA Services in Kansas and Oklahoma, CC Docket No. 00- 
71 7, Memorandum Opinion and Order, FCC 01-29, at paras. 22-27 (rel. January 22, 2001) (restating these 
yrinciples, but waiving their application in exceptional circumstances). 

We note rhar the United States Court of Appeals for the District ofColumbia Circuit has found that the 
Commission “need 1101 s i f t  pleadings and documents to identify” arguments that are not “stated wirh clarity.” WAIT 
Radio Y FC‘C. 418 F.2d 1 153, I157  (D.C. Cir. 1969(, cerl. denied, 409 U.S. 1027 (1972). I t  i s  the petitioner who 
has rhe “burden of clarifying its position” before the agency. Norrhside Saniruv Land$//, fnc., v. Thomas, 849 F.2d 
I 5  16, 15 19 (D C. Cir. 1988), cerr. denied, 489 U.S. 1078 (1989). This duty is even more crucial in the context of 
section 271 prclc,eedings, because of the limited period in which the agency has to review section 271 applications. 
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Because the statute affords us only 90 days to review the application, we encourage the BOC, and 
interested third parties, to ensure that factual disputes are brought before and addressed by the relevant 
state commission prior to submitting its application with this Commission. 

C. Content of Applications 

Section 271 of the Act requires BOCs to demonstrate compliance with section 271 011 a state-by-state 
hasis. A BOC may, however, choose to file an application covering multiple states. If the BOC files a 
multi-state application, the Commission w i l l  determine for each state whether the application complies 
with each item o f  the section 271 competitive checklist and other requirements o f  the statute. 
Accordingly, the applicant must make state-specific evidentiary showings and separately identify each 
state’s relevant performance data. The applicant may choose, however, to  describe general processes 
applicable to multiple states together in one affidavit. For multi-state applications, the Commission 
retains discretion to extend the page l imit  on an applicant’s Br ie f  in Support, as well as responsive 
pleadings, to ensure that the applicant has sufficient space to present factual and legal assertions o f  
satisfaction with the statutory requirements for each state. 

We stress again that, as originally filed, a section 27 I application should include a l l  of the factual 
evidence on which the applicant asks the Coinmissioii to rely in making i t s  findings thereon. Generally, 
an applicant shall not incorporate by reference entire documents or significant portions of documents that 
were filed in other proceedings. such as comments, reply comments, or supplemental materials filed or 
arguments made in a previous section 271 proceeding. A BOC that previously tiled an application for a 
particular state that  was rejected in a Commission order, however, may rely upon those portions o f the  
Commission’s dccision finding compliance with Section 271 when reapplying for section 271 approval in 
h a t  state. Under such circumstances, the BOC may incorporate by reference portions o f  the record in the 
previous proceeding. Although ai l  applicant i s  permitted to note arguments that were presented in earlier 
filings, tlic BOC must provide a complete recitation in i ts current f i l ing o fany  argument that i t  wishes the 
Commission to consider. We have given BOCs substaiitial leeway with respect to the evidence they 
present to satisfy the checklist. Although our orders liave provided guidance on which types o f  evidence 
we find more persuasive, we reiterate that we remain open to approving an application based on other 
types o f  evidence if a BOC can persuade us that such evidence demonstrates nondiscriminatory treatment 
and other aspects o f  the statutory requirements. In  past orders, we have found that the most probative 
evidence of nondiscrimiiiation is actual commercial usage, and “[p]erforinance measures are an especially 
effective means of providing us with evidence o f the  quality and timeliness o f  the access provided by a 
DOC to requesting carriers.’.’ 

Simply put, we would find i t  most persuasive if, in i ts initial application, a section 271 applicant relying 
on performance data: 

( 1 )  provided sufficient performance data to supports i t s  contention that the statutory requirements 
are satisfied; 
(2) identified the facial disparities between the applicant’s performance for itself and its 
performance for compctitors; 

K 

See, e . g ,  Applicurion ofBellSoulh Corporurion, BellSourh Te1ecommunicaiion.s. Inc.. and BeIlSouih Long 8 

Ui.vrunce, Inc . . .  for Prowion o/ln-Region. InierLATA Services in Louisiana, CC Docket No. 98-1 21, Memorandum 
Opinion and Order, 13 FCC Rcd 20599, 20604, at  para. 8 (1998). Where the Commission has found compliance 
with particular aspects ofthe section 271 statutory requirements for a given state, the BOC may incorporate by 
reference i t s  prior showing for those aspects, provided that it certifies in the subsequent application that i ts  actions 
and performance at that time are consistent with the prior showing. 
9 

See, e . ~ . .  Bell Al lm i rc  New York Order. I 5  FCC Rcd at 3969, para. 53 
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(3) explained why those facial disparities are anomalous, caused by forces beyond the applicant’s 
control (e.g., competitive LEC errors) or have no meaningful adverse impact on a competitive 
LEC‘s ability to obtain and serve customers; und 
(4) provided the underlying data, analysis and methodologies necessary to enable the 
Coinmission and coinmenters to ineaningfully evaluate and contest the validity o f  the applicant’s 
explanations for performance disparities, including, for example, carrier specific carrrier-to- 
carrier performance data. 

We believe these steps should be readily apparent from our previous orders, but we provide them in the 
interest of removing doubt about what we would find most persuasive to show that it i s  inore likely than 
not that an applicant has satisfied the requirements o f  section 27 1. 

A l l  section 271 applications shal l  conform to the Commission’s general rules relating to applications.” 
As notcd above, applications shall have two parts: ( I )  a “Brief in Support of Application by [Bell 
company name] for Provision o f  In-Region, InterLAl ’A Services i n  [name of state(s)]”; and (2) any 
supporting documentatioii, such as affidavits. The Applicant’s Brief in Support may not exceed 125 
pages. The Commission retains discretion to adjust this page limit for good cause shown, such as when 
the application addresses inultiple states. The table ofcontents, summary of arguments, list of 
agreements, l is t  ofappendices, contact person for confidential submissions, Anti-Drug Abuse Act 
certitication. and affidavits (items (a), (b), (c), (h), (i), (i) and (k)  below) shall not be counted in 
determining the length of the Brief in Support. There is no page l imit  on supporting documentation, but, 
as discussed above. substantive legal or policy arguments not fully asserted in the Br ie f  in Support may, 
at the Commission’s discretion, be disregarded. In addition, the applicant must submit 011 paper a detailed 
table o f  appcndices identifying the title, date, location of, and subjects covered by each supporting 
document submitted in CD-ROM format. 

The Brief in Support shoiild contain the following items: 

(a) a table o f  contents; 
(b) a concise summary o f t he  substantive arguments presented in the Brief;” 
(c) a statement identifying how the applicant meets the requirements ofsection 271(c)(l) for the 

applicable state(s), including a l is t  o f  the specific interconnection agreements on which the 
applicant bases i t s  application, and the status o f  any federal court challenges to these 
agreements pursuant to section 252(e)(6); 

(d) a statement summarizing the status and findings of the relevant state proceedings (if any) 
examining the applicant‘s compliance with section 271 or portions thereof; 

(e) a l l  legal and factual arguments that the three requirements o f  section 271(d)(3) have been 
inet, supported as necessary with selected excerpts from the supporting documentation (with 
appropriate citations);” 

( 0  a l is t  o f  a l l  appendices (including affidavits) and the location o f  and subjects covered by each 
ofthose appendices; 

(g) the name. address, and phone number o f t l ie  person who w i l l  address inquiries relating to 
access (subject to the terms o f  any applicable protective order) to any confidential 
information submitted by the applicant; 

(h) an Anti-Drug Abuse Act  certification as required by 47 C.F.R. 4 1.2002; and 
(i) an affidavit signed by an officer or duly authorized employee certifying that all information 

I O  

I I  

I 2  

See47C.F.R.$$ 1.49. 1.741-1.749. 
See id. at  5 1.49. 
Item (e) is obviously the core portion of the Brief in Support, and may be quite lenghy. It may help to divide it, 

therefore, into three subsections, one corresponding to each of the three requirements set forth in section 27 l(d)(3). 
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supplied in the application i s  true and accurate to the best of his or her information and 
he1ief.l 

The name of the applicant, the date the application i s  filed, and the state(s) to which it relates should 
appear in the upper right-hand corner o f  each page of the Brief in Support. 

As for the supporting documentation, w e  require that it contain those portions o f  the public record o f the  
relcvant state proceedings upon which /he upplicunr is relying for Coininission approval or has cited in i t s  
Brief in Support. This would likely include, among other relevant materials, state commission orders, 
tariffs and interconnectioii agreements. The applicant should avoid, to the extent possible, t i l ing non- 
relevant portions o f the  record from the state proceeding. The applicant nonetheless should be prepared 
to submit a copy o f  other portions o f the  public record o f  the relevant state proceedings within 
approximately 24 hours o f  any request from the Common Carrier Bureau, in either paper or electronic 
form as requested by the Bureau staff In  addition, supporting documentation (including any affidavits 
from subject matter experts) shall be provided in appendices, separated by tabs and divided into volumes 
as appropriate. Each volume shall contain a table ofcontcnts that l ists the subject o f  each tabbed section 
o f  that volume. 

D. 

After an application has been filed, the Common Carrier Bureau w i l l  issiie a public notice (“Initial Public 
Notice”) establishing the specific due dates for commeiits and replies by interested third parties. 
Comments generally w i l l  be due approximately 20 days after the Initial Public Notice is issued, and 
replies generally wil l  be due 45 days after the Ini t ia l  Public Notice i s  issued. The Commission retains 
discretion to adjust the due dates for comments and replies on a case-by-case basis, depending upon the 
circiiinstaiices o f  a particular application, but in a l l  instances will seek to ensure that interested third 
patties have sufficient time to review and comment on each application. The Commission strongly 
discourages, and wi l l  take appropriate steps to prevent, an applicant from attempting to l imit  the time for 
interested third parties to review an application ( e . g ,  by t i l ing on a Friday or the day before a national 
holiday). 

For both comments and reply submissions, the name o f the  party, the name of  the applicant, and the 
state(s) to which the submission relates should appear it1 the upper right-hand corner o f  each page. These 
filings shall also include a table o f  contents, a concise summary of the arguments presented in the 
comments or replies, and a list o f  a l l  appendices and the location of and subjects covered by each o f  those 
appendices. None o f  these portions of  the comments shall be counted in determining the length o f  these 
subinissions. As discussed above, the table o f  contents should identify clearly each particular checklist 
item, or other requirement identified in the statute, to which the fi l ing pertains, as well as the page number 
where the discussion o f  that item or requirement begins. Coinments may not exceed 100 pages, and 
replies may not exceed 50 pages. The Commission retains discretion to adjust these page limits for good 
caiise shown, such as when comments address a multi-state application. 

When filing comments or replies, parties (including coinmenters, the Department of Justice, and the 
relevant state commission(s)) should submit: (1) an original, four copies and a CD-ROM or 3.5 inch 
connpclter diskette containing the fi l ing to Magalie Roman Salas, Secretary, Office of the Secretary, 
Federal Communications Commission, 445 12th Street, S.W., Room TW-B204, Washington, D.C. 20554; 
and (2) twelve (12) copies to Janice Myles, Policy and Program Planning Division, Common Carrier 
Bureau, Federal Communications Commission, Re: docket no. XXX, 445 12th Street, S.W., Room 5- 
C327. Washington, D.C. 20554. Because the relevant :state commission(s) and the Department o f  Justice 

Comments and Replies Bv Jnterested Third Parties 

. . .~ ~~ 
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are given roles by statute in a section 271 proceeding, copies o f a l l  filings, including comments, reply 
comments and e ~ ~ p u r f e  submissions, should be filed with those parties. The name and address of the 
contact person at these agencies w i l l  be listed in the Initial Public Notice. To  the extent that a comment 
or reply submission includes confidential information or comments on confidential information that 
another participant has submitted, the party inust follow the procedures described in Part A.4 above, 
including providing copies o f  confidential material to both the Commission and the Department o f  
.Iustice. 

We encourage third parties to f i le well-documented factual submissions i n  support or, or in opposition to, 
a BOC's section 27 I application. Anecdotal evidence or unsupported assertions in opposition to an 
application are not persuasive. Accordingly, factual allegations supported by detailed affidavits will be 
most probative. 

I 4  

There i s  no page l imit  on supporting documentation. As discussed in section B of th is  Public Notice, 
however, parties must make all substantive legal and policy arguments in their comments or replies, 
rather than in supporting documentation. Supporting documentation, including any records o f  relevant 
state proceedings, ititercoiinection agreements, affidavits, etc., shall be provided in appendices, separated 
by tabs and divided into volumcs as appropriate. Each volume shall contain a table ofcontents that l ists 
the sub.ject o f  each tabbed section o f  that volume. Commenters shall not incorporate by reference, in their 
comments or replies, entire documents or significant portions o f  documents that were filed in other 
proceedings, such as comments or reply comments filed or arguments made in a previous section 271 
proceeding. Although conimenters are permitted to note arguments that were presented i n  earlier filings, 
they must provide a complete recitation in their current f i l ing o f  any argument that they wish the 
Coinmissioit 10 consider. 

A l l  participants in the proceeding -the applicant, interested third parties, the relevant state 
commissioii(s), and the Department of Justice ~ may fi le a reply to any comment made by any other 
participant. The applicant's and third parties' replies may not raise new arguments or include new data 
that are no1 directly responsive to arguments other participants have raised, nor inay the replies merely 
repeat arguments made by that party in the application or initial comments. As discussed above in 
Section B. an applicant may submit new factual evidence in i ts reply i f t he  sole purpose of that evidence 
is to rebut arguments made, or facts submitted, by conimenters, provided the evidence covers only the 
period placed in dispute by commenters and in no event post-dates the fi l ing of the relevant  comment^.'^ 

E. 

State commissions have a critical statutory role in the section 271 authorization process. We encourage 
state commissions to become actively involved in validating and reconciling data, overseeing third-party 
testing ofopcrations support systems, developing clearly-defined performance measures and standards, 
and implementing performance assurance measures that strongly encourage post-entry compliance. 
Indeed, given our 90-day statutoly deadline, this Commission looks to state commissions to resolve 
ractual disputes wherever possible. As indicated in prior section 271 orders, this Commission w i l l  accord 
inore weight to state commission evaluations where the state has conducted a rigorous investigation o f  the 
BOC's compliance with the statutory requirements through an open, collaborative state process that 

16 

Written Consultations from State Cornmission(s) and Department of Justice 

allows ful l  participation by all interested parties. and has supported its evaluation with a detailed record. 

14 See B d l  Alluniic Neu. York Order, I 5  FCC Rcd ar 3973, para. 50. 
15 ,See i d .  15 FCC Rcd at 3968, para. 34; Amerirech Michigun Order, 12 FCC Rcd at 20543, para. 15.  

.See l?~4lAilunric New) York Order, 15 FCC Rcd a t  3973-74, paras. 5 I ,  54; see alco id., 15 FCC Rcd at 3951-59, I 6  

paras. 6- 12 (describing efforts of the New York Public Service Commission); Applicmion by SBC Communicurions 
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Wc cxpecl thar state cornmissions w i l l  make written factual findings and reach reasoned legal concliisions 
concerning the BOC-s compliance with the requirements o f  section 271. Such written conclusions o f  fact 
and law should be submitted to the Commission to guide our review o f  a BOC’s application, as 
contemplated in section 271(d)(2)(B) o f the  Act.” As in previous section 271 applications, we w i l l  set a 
deadline for f i l ing a state commission’s written evaluation o f  20 days after issuance of the Initial Public 
Notice.” Based on our experience, however, we emphasize that it i s  extremely beneficial to the efficient 
processing of section 27 I applications if a state commission’s evaluation is  available at the time the BOC 
files i t s  application, or as soon thereafter as possible. Indeed, without the benefit o f  a state’s analysis and 
conclusions until several weeks into a proceeding, resources may be wasted considering issues and 
coiiceriis raised by parties that have already been thoroughly considered by state regulators. This is  
particiilarly true where a stare has spent a great deal o f  time and effort on local competition issues, and on 
the DOC’S section 27 I application. Accordingly. wc encourage state commissions to make available a 
written evaluation at the time a BOC files its application, but in no event later than 20 days after the 
application i s  tiled. When submitting evaluations to the Commission, state commissions shall follow the 
f i l ing procedures outlined in sections A and D o f  this Public Notice applicable to third party commenters. 
We encourage state commissions to include in their evaluations a discussion o f  any complaints that have 
bcen filed against the BOC. either at  tlic state coinmission or in federal court, pursuant to sections 25 I and 
252 of the Act. 

A written consultation by the Department ofJustice (which, by the Act’s express terms, must become part 
of the record) inust be tiled not later than approximately 35 days after the issuance o f  the lnit ial Public 
Noticc. The specific due date for the Department’s written consultation w i l l  be set forth in the Init ial 
Public Notice, and inay vary dcpending on the circumstances o f  the individual application. ‘The 
Department ot’Justice shal l  also fol low the applicable t i l ing procedures outlined in sections A and D o f  
h i s  Public Nolice. 

The state cominishion(s) and the Department of Justice are also welcome to file reply comments pursuant 
to section D o f  this Public Notice, as wel l  as written espurte  submissions in accordance with section G o f  
this Public Notice. 

F. Motions 

Because o f  the shortness of the 90-day period to review section 271 applications, a dispositive motion 
filed with the Commission in a section 271 proceeding (e.g., motion to dismiss) w i l l  be treated as an 
early-tiled pleading and will not be subject to a separate pleading cycle, unless the Commission or Bureau 
determines otherwise in a public notice issued aftcr the motion i s  filed. The Commission generally 
expects, however, that such a separate pleading cycle w i l l  not be necessary. Thus, in general, dispositive 
motions filed before the due dale for third party cominenls w i l l  be treated as early-filed comments; 
dispositive motions filed after the due date for third patty comments but before the due date for replies 
w i l l  be treated as  early-tiled replies: and dispositive motions filed after the due date for replies w i l l  be 
treated as rspurie submissions. Such motions wi l l  he counted toward the applicable page l imit  for the 

Inc.. Sou/hwestern Bell Tclephonc Conipuny, AndSoulhbwslern Bell Communica/ions Services. Inc. dbia 
.SimIhwc,rlern Bell Lon,? Di.r/unce Pur.yuunt lo Srclion 271 qf/he Telecommunications Acl os1996 lo Provide In- 
Rijgion. lnrcrLA7A Services in Teras, CC Docket No. 00-65, Memorandum Opinion and Order, 15 FCC Rcd 18354, 
18357-59, paras. 3-4 (describing efforts ofthe Texas Public Utility Commission), 

See 47 U.S.C. 5 271(d)(2)(B) (requiring the Commission to consult with the relevant state commissions in order 
to verify the compliance ofthe BOC with the requirements ofsection 271). 

Like rhe due deres for comments and reply comments, the specific due dates o f  these written consultations will be 
set forth in thc Initial Public Notice, and may vary depending on the circumstances ofthe individual application. 
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submitting party 

Non-dispositive motions (e.g., motioiis to strike) wi l l  be subject to the default pleading cycle in section 
I .45 of the Commission’s 
notice. Because o f  the expedited nature o f  section 271 proceedings, section 1.4(h) of the Commission’s 
rules w i l l  not apply to [notions filed in section 271 proceedings.” Thus, parties w i l l  not be allowed an 
extra three days (beyond the time permitted in section I .45) to respond to non-dispositive motions and 
oppositions thereto, rcgardless of whether the f i l ing was served on the party by mail. In l ieu o f  thal rule, 
however, a party submitting a non-dispositive motion must, on the day o f  filing, serve that motion either 
by hand or by facsimile on any party whose t i l ing is the subject o f  the motion. I n  addition, parties must 
submit noli-dispositive motions and oppositions to such motions to thc Commission on a read-only CD- 
ROM formatted iii Word 97, Excel 97, PowerPoint, PDF, or TIF format, or such other format as may be 
approved by the Common Carrier Bureau, as applicable (as well as in hard copy form). Certain filings 
submitted on read-only CD-ROM may be posted on the Commission’s Internet homepage for public 
inspection a t  http://www.fcc.gov. Such motions, oppositions, and replies w i l l  not be counted toward tlie 
SLI bin i tting party’s page I i i n  i t. 

G.  

Because of ttic broad policy issues involved, scction 27 I application proceedings initially w i l l  be 
considered permit-but-disclose proceedings.” Accordingly, ex purfr presentations w i l l  be permitted, 
provided they are disclosed in conformance with Commission expurle rules.** Because o f  the statutory 
tiineframe, however. we strongly encourage parties to sel forth their views comprehensively in tlie forinal 
filings specified above (e.g., thc Applicant’s Br ief  i n  Support; comments or replies with supporting 
inaterials) and not to rely on subsequent expur/e presentations. I n  any event, parties may not file more 
than a total o f  20 pages o f  written exparre submissions. This 20-page l imit  does not include: ( I )  written 
c , r p r r e  submissions made solely to disclose an oral ewpurre contact; (2) written material submitted at the 
Lime of an oral presentation to Commission staff that provides a briefoutl ine o f  tlie presentation; ( 3 )  
written inaterial tiled i i i  response to direct requests from Commission staff;23 or (4) written factual 
exhibits. The Commission retains the right not to consider as part o f  the record exparle submissions in 
excess o f  the 20-page limit. Parties should provide Bureau staff (along with the contact person for the 
Department o f  Justice and the relevant state commission(s), identified in the Initial Public Notice) with 
courtesy copies of any ex purre presentation, including those made to any member o f the  Commission. 
Parties should also fi le with the Commission any material coticerning a section 271 application that i s  
provided to the Department o f  Justice during the pendency o f  the proceeding, following the procedures 
outlined in th is  section (including, if applicable, the procedures governing the f i l ing of confidential 
information). Finally, recognizing the burden placed on a l l  parties by the 90-day statutory deadline, we 
strongly encourage each applicant to post a copy of i ts rxpurre submissions on a publicly-accessible web 
site, and conimenters to provide tlie applicant with a copy o f  their own exparle submissions -- both within 
24 hours of f i l ing the material with the C o m ~ n i s s i o n . ~ ~  

unless the Commission or Bureau determines othenvise in a public 

Em Parte Rules - Permit-But-Disclose Proceedine 

47 C.F.R. 3 1.45. ’” See 47 C.F.R. 5 I .4(h). 
.See47C.F.R.Q$ 1.1200(a), 1.1206. 

22Sec47C.F.R. $ 5  1.1202, I.I206(b). *’ See Bell Allantic New, York Order, 15 FCC Rcd at 3970, paras. 41-42 (discussing exparre submissions and the 
Commission’s discretion to request additional information in order to further i t s  deliberative process). 
14 

and, in return. have asked commenters to provide courtesy copies oftheir own expark  submissions to the applicant. 
See. e g., Commenrs Rrqumled on rhe Applicalion by Verizon New England. Inc. /or Aulhorizaiion Under ,Tecrion 
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To the extent an exparte submission includes confidential information or comments on confidential 
information that another participaiit has submitted, the party must file with the Office of the Secretary: (i) 
one original o f  only the portion(s) of the submission that contain confidential information or comments on 
confidential information that another participant has submitted; and (ii) one original and two copies of the 
entire confidential submission in redacted form, which clearly indicates the redacted areas on the relevant 
pages.” The submissions described in items (i) and (ii) must be accompanied by a cover letter that lists 
the name, address, and phone number of the person who w i l l  address inquiries regarding access to the 
confidential information by other participants in the proceeding (subject to the terms of any applicable 
protective order). Each page o f  the submission described in item (i) and the accompanying cover letter 
should be stamped “Confidential-Subject to Protective Order.” Each page of the redacted submission 
described iii item (ii) and the accompanying cover letter should be stamped “Redacted-For Public 
Iiispcction.” Other than having different stamps, the cover letters should be the same for the confidential 
and redacted submissions. Both submissions should be delivered in person to the Off ice o f  the Secretary, 
445 12th Street, S.W., Room TW-B-204, to Magalie Roman Salas, Secretary; or in her absence, to 
William F. Caton, Deputy Secretary. In addition, two copies o f  the redacted and confidential 
submissions, and the accompanying cover letters, should be delivered to the Common Carrier Bureau 
s ta f f  inember and Department ofJustice contact identified in the Initial Public Notice as the designated 
recipients of confidential material. 

For purposes of  these proceedings, and in light o f the  explicit role the Act gives to the Department o f  
Justice and state conimissions under section 271, any oral expurl‘ presentations from the Department o f  
Justice and the relevant state commission(s) w i l l  be deemed to be exempt expurre presentations. To  the 
extent that the Commission obtains through such oral ex purle presentations new factual information on 
which the Commission subsequently relies in its decision-making process, the Commission will either 
request the Department o f  Justice or the relevant state commission(s) to prepare a summary, or i t se l f  wi l l  
prepare a summary, o f  the ne\\ factual information for inclusion iii the record i i i  accordance with the 
Commission’s rules.’6 There are no page l im i t s  on written erpuY/e submissions by the Department o f  
Justice or the relevant state conimission(s). 

Notwithstanding the above. the Commission may, by subsequent public notice, prohibit a l l  
communication with Commission personnel regarding the application during a specified period preceding 
the anticipated release date o f  the Commission’s order regarding the application.” 

H. 

Pursuant to section 271 of the Communications Act of 1934, as amended, the BOC must demonstrate 
compliance with section 271 on a state-by-state basis by f i l ing an application to provide in-region, 
interLATA services covering one or more states. The relevant state regulatory commission(s) must file 
written consultations relating to the applications not later than approximately 20 days after the issuance o f  
an Initial Public Notice establishing specific due dates for various filings. Interested third parties may f i le 
coniinents on the applications not later than approximately 20 days after the issuance o f t he  Init ial Public 
Notice. The Department o f  Justice must  file a written consultation relating to the applications not later 
than approximately 35 days after the issuance o f  the lnit ial Public Notice. As noted above, the f i l ing 

2 i l  of the Conrnruniiulions Ao/ / u  Provide In-Region, InierLATA Service in /he S/u/e ofMussachuseris, CC Docket 
No. 01-9, Public Notice, DA 01-106 (rel. January 16, 2001). 
2 5  The procedures for filing confidential materials as part ofthe initial application, comments or replies i s  covered 
abovc in Section A.4.  
26 .See 47 C . F ~ R .  $ I. 1204(a)(6). 
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deadlines are set by the Commission in the Init ial Public Notice and may vary depending on the 
circumstances of  the individual application. A l l  o f  the information submitted by the various parties 
would be used to ciisure that the BOCs have complied with their obligations under the Communications 
Acl of 1934, as amended, prior to receiving Commission authorization to provide in-region, interLATA 
servires piirsuant to sectioii 271. Obligation to respond i s  not mandatory. 

The Commission has estimated that each response to this collection of information will take, on average, 
2.50 Iiotirs. This estimate includes the time to read the instructions, look through existing records, gather 
and maintain required data, and actually complete and review the form or response. l fyou have any 
coinnicnts on this estimate, or on how the Commission can improve the collection and reduce the burden 
i t  causes you, please writc the Federal Comniunications Cornniission, AMD-PERM, Washington, D.C. 
20554, Paperwork Reduction Project (3060-0756). Your comments also wil l  be accepted via the Internet 
i f y o u  send them to jboley@fcc.gov. Please DO NOT SEND COMPLETED APPLlCATlON FORMS 
TO THIS ADDRESS. 

Rcineinber ~ You are not required to respond to a collection o f  information sponsored by the Federal 
government. and the government may iiot conduct or sponsor this collection unless i t  displays a currently 
valid O M H  control number or if i t  fa i ls  to provide you with this notice. This collection has been assigned 
a11 OMB control number of 3060-0756. 

This notice is required by the Privacy Act o f  1974, Public Law 93-579, December 31, 1974, 5 U.S.C. 5 
552a(e)(3) and the Paperwork Reduction Act o f  1995, Public Law 104-1 3, October I ,  1995, 44 U.S.C. 9: 
3507 

*The action containcd herein has been analyzed with respect to the Paperwork Reduction Act o f  1995 and 
h i n d  to impose new or modified reporting and record-keeping requirements or burdens on the public. 
Implementation of  these new or modified reporting and record-keeping requirements w i l l  be subject to 
approval by the Office of Management and Budget (OMB) as prescribed by the Act. This PublicNotice 
w i l l  be re-released after O M B  approval has been obtained. 

By the Chief, Cotninon Carrier Bureau 

News Media contact: Michael Ballnoris 20214 18-1 500. 
FCC Common Carrier Bureau contact: Janice Myles, Policy and Program Planning Division 
20?/418-1580. 

- FCC . 
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Federal Communications Commission DA 03-93 

Before the 
Federal Communications Commission 

Washington, D.C. 20554 

In the Matter of 1 
Application of SBC Communications, Inc. 
Pursuant to Section 271 of the 1 
Telecommunications Act of 1996 1 
To Provide In-Region, InterLATA Services ) 
in Nevada 1 

) 
WC Docket No. 03-10 

PROTECTIVE ORDER 

Adopted: January 14,2003 Released: January 14,2003 

By the Wireline Competition Bureau: 

I .  Documents submitted to the Commission in the course of section 271 proceedings 
may represent or contain confidential or proprietary information. To ensure that documents and 
materials in the above-referenced proceeding considered by the applicants or other submitters to be 
confidential and proprietary are afforded protection. the Wireline Competition Bureau hereby enters 
this Protective Order: 

2. Non-Disclosure. Except with the prior written consent of the person originally 
designating a document to be stamped as a confidential document, or as hereinafter provided under 
this order. no stamped confidential document may be disclosed to any person. 

(a) Stamped Contidential Documents. A "stamped confidential document" means 
any document which bears the legend (or which shall otherwise have had the legend recorded upon 
it in a way that brings its attention to a reasonable examiner) "CONFIDENTIAL-SUBJECT TO 
PROTECTIVE ORDER" to signify that it contains information believed to be subject to protection 
under the Commission's rules. Fo; purposes of this order. the term "document" means all written, 
recorded, or graphic material. whether produced or created by a p"ty or another person, whether 
produced pursuant to the Commission's rules, pursuant to subpoena, by agreement, or otherwise. 
Documents that quote, summarize, or contain materials entitled to protection may be accorded 
status as a stamped confidential document, but, to the extent feasible, shall be prepared in such a 
m m e r  that the confidential information is bound separately from that not entitled to protection. 

(b) Documents Submitted by the Department of Justice. Consistent with the 
District Court Opinion and Order filed April 1 I .  1996 in C'niredSmes v. Wesrern Elec. Co., No. 
82-01 92 (D.D.C.), a document submitted by the Department of Justice that bears a n y  confidential 



marking from proceedings in that case or was  to be treated as confidential by agreement between 
the original submitting party and the Department of Justice shall be stamped as confidential upon its 
submission in the course of this section 271 proceeding. Regardless of whether the Department of 
Justice stamps such a document as confidential, however, any document that bears any confidential 
marking from proceedings in UnitedS/aies v. Wesrern Elec. Co will be deemed a "stamped 
confidential document" for purposes ofthis order. For the purposes ofany document submitted by 
the Department of Justice in this section 271 proceeding, all references herein to the person or 
counsel that originally designated the document as confidential shall be deemed references to the 
entity. or its counsel, that originally submitted the document to the Department of Justice (if any), in 
addition to the Department of Justice. 

3 .  Permissible Disclosure. Notmithstanding paragraph 2, stamped confidential 
documents may be disclosed subject to the probisions of subparagraphs (a) and (b), to the following 
persons if disclosure is reasonably necessary for such persons to render professional services in this 
proceeding: counsel of record for pai-ties that may file in this proceeding, including in-house 
counsel who are actively engaged in the conduct of this proceeding; partners, associates, secretaries, 
paralegal assistants, and employees of such counsel; outside consultants or experts retained to 
render professional services in this proceeding, provided that they are under the supervision of the 
counsel of record; and in-house economists and regulatory analysts, provided that they are under the 
supervision of the counsel of record. Such documents may also be disclosed to relevant employees 
ofregulatory agencies, Commission employees involved in this proceeding, and to any person 
designated by the Commission in the interest ofjustice, upon such terms as the Commission may 
deem proper. 

(a) Notwithstanding any other provision of this order, before any disclosure shall 
occur, any individual (other than a Commission employee) to whom Confidential information is 
disclosed must certify in writing that he/she has read and understands this PROTECTIVE ORDER. 
agrees to abide by its terms. and understands that unauthorized disclosures of the stamped 
confidential documents are prohibited. A copy of each such certification shall be provided to the 
party that designated the information confidential. (See Attachment A for a model certification.) 

(b) Before disclosing a stamped confidential document to any person who is listed 
in paragraph 3 (other than an attorney) and who is employed by a competitor or potential 
competitor of the party that so designated the document, the party seeking such disclosure shall give 
at least five days' advance notice in writing to the counsel who designated such information as 
confidential. stating the names and addresses of the person(s) to whom the disclosure will be made, 
identifying with particularity the documents to be disclosed, and stating the purposes of such 
disclosure. No such disclosure shall be made within the five-day period. If, within the five-day 
period, a motion is filed objecting to the proposed disclosure, disclosure is not permissible until the 
Commission has denied such motion and disclosure is permitted under 47 C.F.R 6 0.459. Any 
such motion shall be hand-served on the party seeking such disclosure. 



4. Access to Confidential Information. Any party producing confidential informatlon 
pursuant to this order shall designate a Washington. D.C. location and such other locations as may 
be convenient at which all parties shall he permitted access to and review of requested contidentid 
information pursuant to the other terms of this order, or pursuant to alternative arrangements agreed 
upon by the parties. Any such access or review may be limited to regular business hours after 
reasonable notice by the requesting party. 

5 .  Confidential Information Filed in the Record. Stamped confidential documents and 
other confidential information may be offered in the record of this proceeding, provided that such 
confidential information is furnished under seal. The party submitting confidential documents shall 
ensure that each page bears the legend "CONFLDENTIAL - SUBJECT TO PROTECTIVE 
ORDER." 

6. Commission Treatment of Confidential Information. If confidential documents are 
submitted to the Commission in accordance with paragraph 5 ,  the materials shall remain sealed 
while in the Secretary's office or such other place as the Commission may designate so long as they 
retain their status as stamped confidential documents. The Commission may, situ sponte or by 
petition. determine that all or part of the information claimed by the producing party to be 
confidential is not entitled to such treatment. See generally 47 C.F.R. 3 0.459. 

7. - Use. Persons obtaining access to stamped confidential documents under this order 
shall use the information only in the conduct ofthis proceeding and any judicial proceeding arising 
there from, and shall not use such information for any other purpose, including business, 
governmental, commercial. or other administrative or judicial proceedings. Persons obtaining 
access to Confidential information under the terms of this order may disclose, describe, or discuss 
the confidential information in any pleading filed in this proceeding, provided that such pleading is 
stamped confidential and filed under seal, and provided that a separate public version is filed in 
which all confidential information is redacted. Persons filing pleadings under seal based on 
confidential information provided by others shall serve such pleadings by hand or overnight 
delivery on the party originally requesting confidential treatment of the underlying information. 

8. Subpoena by Courts or Other Agencies. If a court or another administrative agency 
subpoenas or orders production of stamped confidential documents which a party has obtained 
under terms of this order, such party shall promptly notifv the party and any other person who 
designated the document as confidential of the pendency of such subpoena or order. 

9. Client Consultation. Nothing in this order shall prevent or otherwise restrict counsel 
from rendering advice to their clients regarding the section 271 proceeding in which a confidential 
document is submitted and, in the course thereof, relying generally on examination of stamped 
confidential documents submitted in that proceeding; provided, however, that in rendering such 
advice and otherwise communicating with such client. counsel shall not make specific disclosure of 
any item so designated except pursuant to the procedures of paragraph 3 above. 



10. Prohibited Copying. If a document contains information so sensitive that it should 
not be copied by anyone, it shall bear the additional legend "Copying Prohibited." Application for 
relief from this restriction against copying may be made to the Commission, with notice to counsel 
so designating the document. 

11. 
of this proceeding. 

Non-Termination. The provisions of this order shall not terminate at the conclusion 

12. Modification Permitted. Nothing in this order shall prevent any party or other 
person from seeking modification of this order. 

13. Responsibilitv of Attornevs. The attorneys of record are responsible for employing 
reasonable measures to control, consistent with this order. duplication of, access to, and distribution 
o f  copies of stamped confidential documents. Parties shall not duplicate any stamped confidential 
document except working copies and for purposes of filing at the Commission under seal. 

14. Return of Confidential Documents. Within two weeks after final resolution of this 
proceeding (which includes administrative or judicial review), parties that have received stamped 
confidential documents shall either return all copies of such documents in their possession to the 
party that submitted the documents, or destroy all such confidential documents. 

15. Penalties. In addition to any other penalties or remedies authorized under the 
Communications Act, the Commission's rules, the common law or other source of law, any failure 
to abide by the terms of this order may result in dismissal of a party's pleadings, or censure, 
suspension. or disbarment of the attorneys involved, see 47 C.F.R. 5 I .24, or possible referral to the 
relevant local bar. 

16. Accordingly, IT IS ORDERED that pursuant to Sections 4(i), 40') and 271 of the 
Communications Act of 1934, as amended. 47 U.S.C. $9 l54(i), 154Q) and 271, the Protective 
Order IS ADOPTED, effective upon its release. 

FEDERAL COMMUNICATIONS COMMISSION 

Jeffrey J. Carlisle 
Senior Deputy, Wireline Competition Bureau 
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ATTACHMENT A 

WC DOCKET NO. 03- I O  

I have received a copy of the Protective Order in WC Docket No. 03-10.1 have read the order and 
agree to comply with and be bound by the terms and conditions of this Protective Order. The 
signatory understands, in particular, that unauthorized disclosure, or the use of the information for 
competitive commercial or business purposes. will constitute a violation of this Protective Order. 

SIGNATURE: 

NAME PRPJTED: 

TITLE: 

ADDRESS: 

REPRESENTING: 

EMPLOYER: 

DATE: 


